INTHE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBALI

ORIGINAL APPLICATION NO.446 OF 2015

DISTRICT : SANGLi

Shri Sagar Popatrao Desai )
Age:30 Years, )
Designation: Nil )
Address for service of notice:- )
)
)

Krishna Koyana Building No. E-3/1,
Warnali Vasahat, Vishrambaug, Sangli,
(for the purpose of this O.A. orily, )
address for service of notice )
shall be as under:- )
Adv. Pratap Patil, )
10, Sai Sadan, 4t floor, 68, )
Janmbhoomi Marg, Opp. Siddharth )
College Of Commerce, )
Fort, Mumbai - 400 001. )...Applicant
Versus

1. The District Collector, Sangli,
Having Office at )
Rajawada Chowk, Sangli - 416 416. )

2. The Secretary, )
Revenue & Forest Department, )
Mantralaya, Mumbai. }

3. The State of Maharashtra,
Through General Administration
Department, (Secretary)
Mantralaya, Mumbai.

SR

...Respondent:



Shri. P.V. Patil, Advocate for Applicant.

Shri. K.B. Bhise, Presenting Officer for Respondents.

CORAM : RAJIV AGARWAL (VICE-CHAIRMAN)
R.B. MALIK (MEMBER-JUDICIAL)

DATE i 26.02.2016
PER : R.B. MALIK (MEMBER-JUDICIAL)
JUDGMENT
1. The Applicant is dragged to this Tribunal a third

time over due either to the incorrigibility or lack of
comprehension of simply worded judicial orders or
deliberate defiance of the binding judicial orders and
precedents including one of the Hon’ble Supreme Court,
but quite certainly due to incongruity or something worse
of subordinating the binding judicial orders to some
instructions from the General Administration Department
of the State of Maharashtra by two incumbents to the post
of Collector Sangali vide their orders dated 19.09.2014
(Exh. ‘D’ page 23 of the Paper Book) and dated 13.04.2015
(Exh. ‘H’ page 37 of the Paper Book). The result is that the
Applicant has been deprived of his legitimate right to join
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duties as Clerk Typist on the establishment of Collector
Sangli.

2. The facts, despite attempts made during the
process of reaching the conclusions as well as, as
manifested by the orders themselves to deliberately make

them complicated remain simple and uncomplicated.

3. We have perused the record and proceedings
and heard Mr. P.V. Patil, the learned Advocate for the
Applicant and Mr. K.B. Bhise, the learned Presenting
Officer (P.O.) for the Respondents.

4. The Applicant competed for the post of Clerk
Typist in responding to the advertisement of 24.05.2013.
33 posts were up for grabs. The results came out on
18.07.2013. The Applicant was first in the waiting lizt.
One Shri Amit Subhash Katkar was duly selected. He
reported on 04.09.2013. He tendered his resignation on
25.09.2013. That resignation was accepted and also
become effective on 15.10.2013. A vacancy thus accrued.
The Applicant being first in the wailting list sought
appointment. In other words he sought operationalisaticr:
of waiting list. The said request was rejected citing a G.R.

of 19.10.2007 (2007 G.R.). The Applicant moved us wiil:



0O.A.No.1243 of 2013 (Sagar Popatra Desai Vs. The
District Collector Sangli) We decided that O.A. on
14.08.2014. We held that the Respondent ignored a G.R.
of 27.06.2008 (2008 G.R.). In 2007 G.R. clause 9 provided
the period of validity of the select list. It read as follows (in
Marathi):-

Q. forasdidt sl fas afda aar a3sh frazgdt 9 autad
fepat stdtat et qaR apvvmAdY Faewd silEwa e AgA, & Reiwta
AW S [Garies sued a3at @ Reiwwda Relage a3a. e REGEGl

I Zled.”
S. We found that the said clause 9 in fact came to
be substituted by clause 7 of 2008 G.R. It read as follows:-
N GO G G G A o O

f¢.9/90/200 = swRende ufiede .9 Aefiw TR FaA
HA Ad et g foras fHchiat aaw Sach Brasad ve astae
feba feras e aar et s Raisetad faa @@ fare Sy s
3EdA &1 e=tidbEa, | siar u3d = Raismsta feftaga 3. &EmE
gl e gdt @wE giga.

0. We observed in paragraph nos. 4 and 5 as

follows:-

“4. It is quite clear, therefore, that the Respondent
did not notice the 2008 G.R. at all and made a short
work of the case of the Applicant. In as much as, he
relied solely on the 2007 G.R, we think he will have to
re-consider the whole matter on the basis of 2008
G.R. We are sure that an objective and correct
measure warranted by the facts without being too
much influence by the technicalities and a move
consistent with the peculiar facts hereof, will be
adopted by the Respondent. :




5. The Original Application is allowed. The
impugned order of the Respondent rejecting the
Applicant’s request, which order is dated 2.12.2013 at
Exh.‘A’ of the paper book (Page 11} is hereby quashed
and set aside.  The Respondent is directed to re-
consider the case of the Applicant, in the light of the
above observations, within a period of five weeks from
today (i.e.14th August, 2014). No order as to costs.”

7. It will be quite clearly observed that we made it
quite clear as to what would be the proper course of action
warranted by the facts and we also made it quite clear that
2008 G.R. and not 2007 G.R. would govern the case at
hand. The order therein impugned was based on 2007

G.R. and that impugned order was quashed and set aside.

8. For simple and plain understanding be it noted
that there would be no hurdle or hitch in the appointment
of the Applicant if 2008 G.R. was applied and that had to
be applied. We must have thought that such a simple
position would not be lost on the Collector who is a senior

and experienced officer. Probably we hoped too much.

9. Before proceeding further we may mention that
the position that obtained on these facts upon a proper
analysis of the G.R.s relevant herefor was as above. But

the law on such an issue is laid down the Apex Court. In




Secretary Tamil Nadu Public Service Commission Vs.

The Secretary to Government Department of Personnel
and Administration Reforms and others (W.A.No.1466
of 2008 And W.A.No.24 to 27 of 2009, dated
12.06.2009 (Madras High Court)] a judgment of the

Hon'ble Supreme Court is referred to in paragraph no.11.
That was in the matter of Gujrat State Dyxen
Association Vs. State of Gujrat {1994 (3) JT 559. Let

us quote paragraph nos. 8 and 9 from that judgment of the

Hon’ble Supreme Court.

“8. . A candidate in the waiting list in the
order of merit has a right to claim that he may be
appointed if one or the other selected candidate
does not join. But once the selected candidates
join and no vacancy arises due to resignation,
etc., or for any other reason within the period the
list is to operate under the rules or within
reasonable period where no specific period is
provided then candidate from the waiting list has
no right to claim appointment to any future
vacancy which may arise unless the selection
was held for it. He has no vested right except to
the limited extent, indicated above, or when the

appointing authority acts arbitrarily and makes




appointment from the waiting list by picking and

choosing for extraneous reasons.

9. A waiting list prepared in an examinatior:
conducted by the Commission does not furnish a
source or recruitment. It is operative only for the
contingency that if any of the selected candidates
does not join then the person from the waiting
list may be pushed up and be appointed in the
vacancy so caused or if there is some exireme
exigency the Government may as a matter of
policy decision pick up persons in order of merit
from the waiting list. But the view taken by the
High Court that since the vacancies have not
been worked out properly, therefore, the
candidates from the waiting list were liable to be
appointed does not appear to be sound. This
practice may result in depriving those candidates
who become eligible for competing for the
vacancies available in future. If the waiting list
in one examination was to operate as an infinitc
stock for appointments, there i1s a danger tha:
the State Government may resort to the device !
not holding an examination for years together
and pick up candidates from the waiting list as
and when required. The constitutional discipline
requires that this Court should not permit such
improper exercise of power which may result in
creating a vested interest and perpetrate waiting
list for the candidates of one examination at the
cost of the entire set of fresh candidates eithe:
from the Open or even from service.”

In the case of Madan Lal & Ors. -Vs- State of J &.
K & Ors. (AIR 1995 SC 1088), having noticed
relevant rule, the Supreme Court observed tiay

AT

-



the life of a selection list gets exhausted the
moment all vacancies are filled up after the
expiry of one year, whichever is earlier. That was
a case in which the rule stipulated the life of a
panel for a period of one year. Therefore, it will
be evident that the persons, whose names are
appearing in the waiting list, though may not
have any vested right to be appointed, but have a
limited right to claim appointment against the
post, which were advertised pursuant to which
waiting list prepared and in case of non joining of
candidates or such advertised post falls vacant
because of other circumstance.

10. The above then is the legal position based on the
law laid down by the Hon’ble Supreme Court.

11. In the above set of circumstances the matter
went before the Collector, Sangli (Shri Dipendra Singh
Kushwaha). By the order dated 19.09.2014 (Ex-D} he
rejected the request of the Applicant. It appears from his
order that he sought and got guidelines from the
Government (G.A.D.). He opined in effect that the vacancy
accruing as a result of resignation by a selected candidate
in the same process of selection could not be considered to
be vacancy capable of being filled from the waiting list. He

concluded thus

“ WA T4 wRGRAAR JadiEa B FHeI T B.AB. BRI~ 9/ JRAC - R/

3MR3IR - 292 /2093 feati - 02 fadaw 2093 3= HokraE A o=

faa stz faueuiusta digtast 3ig. WA JenAes Hm, A JqFg

A s

\\ -

'
#
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Ad@Eid el 9%.0%.209% APl £ am 3eklaa g 308, waw #t
[Segttemrt ot Jeitetga e uika &ha 3.

12. The applicant returned to this Tribunal with
O.A.No.888 of 2014. By an interim order dated 29.09.2014
we restrained the Respondents from filling up of the
vacancy in question. The 1st bench allowed withdrawal
thereof with directions that if the Applicant made
representation  within four weeks it be decided
expeditiously. The successor in the office of Collector (Shri
Shekhar Gaikwad) decided the matter by his order dated
13t April, 2015 (Exhibit-H). He noticed the orders of this
Tribunal and the judgments of the Hon’ble Madras High
Court and Hon’ble Supreme Court discussed above. He
discussed them and actually preferred the government
orders over the said judgments. In para 9 he observed
thus :-
Q. 3wiER AR Retd @ AL FAgRTE, wenHatH SRl @l B
903/ 93 Fefie forot Ratiop 9%/ ¢/209% 3tmA, “sht Biems Alwm Al
Rerat guetean uataR it deng afen frgard 2o Ada v w7 amEa sotesta
AT A, R AR, Qe HHAGA U RIHOIE cAiAbelat o
BHB-UlAH-9298/2310/ (1.85.¢¢/98) /93 -3, Reid 99 TS, 2094
3 ‘ond forole, wen genzE R Rt 99.90 20009 FEhe Ul o),
e syl qar waen ura daden Raa e @ffad dar Haa

el wgiAd! @@ asgdinea faadiad) sfearih Rewa s s

gl Fewd! Rea wd dene frasufem wee srvam arft sel aegg s

“falus Zaeiam A aed! ufdoEr AN ala Fa Blea: At ww ud
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feraelt ol A, st Sree: 2 Te T_ER Fol sNct @ ser &iE ISHEE BAL
310 UHR TR Uz #REl UG (a2 d Red el SRIem, 3190 TR

frasgdidier géiar sseanra 3aa e frladia aadaar faad 2 Ao
BN, 3 ATl AT B 308

Wel Td WRRRIND 3T Hedl, SHEA HRA FHE - FZ. BAL-
9/ 3RAT-2IARIR-RC /9%, Belids 9Q AL, 209% 3= Feten Bty Hioer
3RF A T@H B JEABAT A, A HH FA SR 3Tt I
Segitiemdt, Aol Teticmem fota 2 ang,
fetolz

9) 8l AR diueE WS Aidd Betiw oy ™ 2098 AW B gafetdast

Gelggel AUA A 3B T M Fhesgar dael Aol 30 3@
HI0A A 3R,

) A el Fs T Haftaian 20 =,

festies - 93 ufiier, 2094 TE -

foamt - wiaeh (SRR ITABATS )
13. Both the above orders cause dismay,
disappointment and astonishment. They are totally

erroneous. It seems the thought process was committed to
a designed conclusion for some obscure reason. In such
circumstances even a judicial forum will find itself
struggling to remain within the conventional norm of
employing temperate language. That is because once the
Tribunal had passed the order then as a competent and in

fact the only authority to implement if the Collector was in

;
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duty bound to act in accordance therewith. The order of
the Tribunal was so phrased as to be within the limits of
official decency and grace. In fact by a clear reference to
2008 G.R. it was clear and it ought to have been so to the
senior authority like the Collector that there was a vacancy
and the provisions of 2008 G.R. would keep alive the list.
Despite that a distinction was drawn between the manner
in which the vacancy arose viz. by the resignation as
opposed to the selected employee failing to do the needful
in the matter and hence removed from service. That was
completely in apposite. It was held in the second order
that even if Clause 7 of 2008 G.R. substituted clause 9 of
2007 G.R. the second limb of clause 9 of 2007 G.R. would

still remain applicable. That second limb reads as follows

* fotEs el qaR See HasgdieE SwagRAr IRcarid bryadtad
RIBRA BeEiar RIHRA Bl 3HIAR A USER 8613 & oA bl sid
QR AU A aRgiear fha St gamonast fbar swa i
BRI Hdld 3Rar TYFde! an &d a¥eamd JewmE IS
Flasyidia sifdivaa sRcarisga 3ea 3AgaRid @wrh Fas aiade:
fergerelt wiftresr=1at e Aga. 3wl AL svew Fiae AR Gagwade
faelt agaden snelis wga IR e JAeE Susdgmr gdulam gdiE
FHeARidl RS Wl A Baggdt aur et dmua gadeEn Raw
wical afaiiad dR ol e o RBea seen wiwd a@w
ferasgdinyga Fgadtae! saeanid) fera o Aur aF. e Rad u
s Tasuieal wwa svd Al REP SEE Wsdl SRU IS
SRR e el Rada.

14. It is absolutely clear that the clinching fact was
that Clause 7 of 2008 G.R. made a significant change in
the matter of the longevity of the list and therefore by
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relying upon the last quoted passage from 2007 G.R. the
G.R. of 2008 could not have been stultified and made
completely in effective. It is so simple as that. Therefore,
we were compelled to make some uncomplimentary
remarks about the Collectors who made the impugned

orders.

15. The upshot is that the impugned orders cannot
be sustained. The issue of the rights of the Applicant will
have to be decided on the basis of the State of affairs such
as they obtained when the earlier O.A.No.1243 of 2013 was
instituted. And therefore, the circumstances that were
made to happen by the Collectors, Sangli, contrived as it
were, the Applicant cannot be made to suffer. But more
importance than that is the fact that whatever may or may
not happen to the applicant the deliberate defiance of the
order of this Tribunal by the authority bound to implement
it in almost utter disregard and bordering on contempt
cannot be judicially tolerated. Therefore, we hold that the
Collector, Sangli must appoint the Applicant within four

weeks from today to the post of Clerk-typist.

16. The orders herein impugned are quashed and set

aside. The Respondent No.1, District Collector, Sangli is

hereby directed to appoint the Applicant to the post of
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Clerk Typist within four weeks from today. This O.A. is

allowed in these terms with no order as to costs.

N U

Sd/- Sdl-

(R.B. Malik) (Rajiv Agarwal)

Member-J Vice-Chairman
26.02.2016 26.02.2016

Mumbai
Date : 26.02.2016
Dictation taken by :sha



Ankush.Bharmal
Text Box

                  Sd/-                                                    Sd/-
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